
THE BASICS OF LABOR CERTIFICATION UNDER PERM 
WHAT YOU NEED TO KNOW BEFORE YOU START 
 
By Jeffrey A. Devore 
 
 The need for a labor certification evolves from the Immigration and Nationality 
Act (the “INA” or “Act”).  Although the Act designates the Attorney General30 and the 
Secretary of State as the principal administrators of the INA, the Department of Labor 
(DOL) plays an important role in the admission of employment based immigrants.  DOL 
derives its powers from Section 212(a)(5) of the Act which states that any alien who 
seeks admission or status as an employment based second or third preference immigrant 
will be inadmissible unless the Secretary of Labor first certifies to the Attorney General 
and to the Secretary of State that 1) there are not sufficient United States workers31 who 
are able, willing, qualified, and available at the time of application for a visa and 
admission to the United States at the place where the alien is to perform such skilled or 
unskilled labor; and 2) the employment of such alien will not adversely affect the wages 
and working conditions of United States workers similarly employed.32  This certification 
is commonly referred to as a "labor certification”.33

 
 This article explores the general instructions on how to obtain a labor certification 
found at 22 C.F.R. § 656.10 under which most applications will be filed.  An employer 
seeking a labor certification for a college or university teacher, an occupation listed under 
Schedule A, or for a sheepherder have special filing requirements in addition to those 
listed herein.34

 
Who May File A Labor Certification? 
 
 Any employer35 may file a labor certification application pro se.  The process is 
commenced by filing an Application for Permanent Employment Certification36 with 
DOL.  Employers may have agents or attorneys represent them throughout the labor 
certification process.   Agents and attorneys are defined differently by DOL.37  If an 
employer intends to be represented by an agent or attorney, the employer must sign the 
statement set forth on the Application for Permanent Employment Certification form 
indicating that the attorney or agent is representing the employer and the employer takes 
full responsibility for the accuracy of any representations made by the attorney or agent. 

                                                 
30 As of March 1, 2003, most of the responsibilities of the Attorney General have been reassigned to the 
Secretary of Homeland Security has part of the Homeland Security Act of 2002.  The specific 
reassignments are beyond the scope of this article. 
31 20 C.F.R. § 656.3. 
32 8 U.S.C. §1182(a)(5)(A). 
33 20 C.F.R. §656.2(c)(2). 
34 20 C.F.R. 656.10(a)(2), (3), and (4).  See also 20 C.F.R. § 656.15, 20 C.F.R. §656.16, 20 C.F.R. §656.17 
and 20 C.F.R. 18. 
35 20 C.F.R. § 656.3. 
36 ETA Form 9089. 
37 20 C.F.R. § 656.3. 
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38  Whenever any notice or other document is required to be sent to the employer, the 
document will be sent to the attorney or agent who has been authorized to represent the 
employer.39  It should be noted, however, that no person under suspension or disbarment 
may act as an agent, representative or attorney before DOL.40

 
 The Department of Labor has emphasized great concern that the employer’s 
recruitment efforts be undertaken in good faith.  This requirement has been found to be 
implicit in all labor certification applications.41  In furtherance of this requirement, DOL 
has determined that it is: 
 
 [C]ontrary to the best interests of U.S. workers to have the alien and/or agents or 
attorneys for either the employer or the alien participate in interviewing or considering 
U.S. workers for the job offered the alien.   As the beneficiary of a labor certification 
application, the alien cannot represent the best interests of U.S. workers in the job 
opportunity.  The alien's agent and/or attorney cannot represent the alien effectively and 
at the same time truly be seeking U.S. workers for the job opportunity.  Therefore, the 
alien and/or the alien's agent and/or attorney may not interview or consider U.S. workers 
for the job offered to the alien, unless the agent and/or attorney is the employer's 
representative . . . (emphasis added) 
 
 Thus, while the alien may have his own counsel, such counsel may not consider 
U.S. workers for employment unless such counsel is also counsel for the employer. 42  
However, even counsel for the employer may not interview or consider U.S. workers for 
the job offered unless he is the person who “normally interviews or considers” applicants 
on behalf of the employer for similar job opportunities which do not involve labor 
certifications.43

 
Attestations 
 
 As part of the labor certification application process, the employer must make 
what are essentially implicit affirmative attestations that certain conditions have been 
met.44  These conditions involve acts which occur prior to, during, and post filing the 
Application for Alien Employment Certification: 
 

1. The offered wage equals or exceeds the prevailing wage determined pursuant to 
20 C.F.R. § 656.40 and 20 C.F.R. § 656.41, and the wage the employer will pay 

                                                 
38 20 C.F.R. § 656.10(b)(1). 
39 Id. 
40 20 C.F.R. § 656.10(b)(3). 
41 Matter of H.C. LaMarche Ent. Inc., 1987-INA-607 (BALCA 10/27/1988) 
42 20 C.F.R. § 656.10(b)(2)(i). 
43 20 C.F.R. § 656.10(b)(2)(ii); Matter of Chicken George, 2002-INA-247 (BALCA 07/14/2003).  But also 
see Matter of Panaderia Y Pasteleria Ensenada, 2005-INA-00159 (BALCA 04/11/2006) (U.S. Worker 
applicants not discouraged from scheduling an interview where the Employer and Alien’s agent mailed a 
contact letter). 
44 20 C.F.R. § 656.10(c). 
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to the alien to begin work will equal or exceed the prevailing wage that is 
applicable at the time the alien begins work or from the time the alien is admitted 
to take up the certified employment;45 

 
2. The wage offered is not based on commissions, bonuses or other incentives, 

unless the employer guarantees a prevailing wage paid on a weekly, bi-weekly, or 
monthly basis that equals or exceeds the prevailing wage;46 

 
3. The employer has enough funds available to pay the wage or salary offered the 

alien;47  
 

4. The employer will be able to place the alien on the payroll on or before the date of 
the alien's proposed entrance into the United States;48 

 
5. The job opportunity does not involve unlawful discrimination by race, creed, 

color, national origin, age, sex, religion, handicap, or citizenship;49 
 

6. The employer's job opportunity is not: 
a. Vacant because the former occupant is on strike or locked out in the 

course of a labor dispute involving a work stoppage;50  
b. At issue in a labor dispute involving a work stoppage.51 

 
7. The job opportunity's terms, conditions and occupational environment are not 

contrary to Federal, state or local law;52 
 

8. The job opportunity has been and is clearly open to any U.S. worker;53 
 

9. The U.S. workers who applied for the job opportunity were rejected for lawful 
job-related reasons;54 

 
10. The job opportunity is for full-time, permanent employment for an employer other 

than the alien.55  
 
 These attestations are made under penalty of perjury.56  Failure to attest to any of 
these conditions results in the automatic denial of the labor certification application.  

                                                 
45 20 C.F.R. § 656.10(c)(1). 
46 20 C.F.R. § 656.10(c)(2). 
47 20 C.F.R. § 656.10(c)(3) 
48 20 C.F.R. § 656.10(c)(4). 
49 20 C.F.R. § 656.10(c)(5). 
50 20 C.F.R. § 656.10(c)(6)(i). 
51 20 C.F.R. § 656.10(c)(6)(ii). 
52 20 C.F.R. § 656.10(c)(7). 
53 20 C.F.R. § 656.10(c)(8). 
54 20 C.F.R. § 656.10(c)(9). 
55 20 C.F.R. § 656.10(c)(10). 
56 18 U.S.C. § 1621. 
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Labor certification applications must be for full-time employment.57  Labor certification 
for part-time employment is not available.58

 
 The employer must pay the alien at least the prevailing wage for the subject 
position from the time the alien commences work or is admitted to commence the 
certified employment.  Further, the wage may not be based on commissions, bonuses or 
other incentives unless the employer guarantees a minimum fixed salary paid on a regular 
basis which equals or exceeds the prevailing wage.59  The employer may, however, 
include fringe benefits in calculating the prevailing wage, but bears a “heavy burden” to 
show that “at a minimum the Employer must establish the value of its fringe benefits and 
show that its fringe benefits are not common to the comparable jobs upon which the 
prevailing wage rate is based. Moreover, if the Employer is relying on unique fringe 
benefits, then these fringe benefits must be disclosed in its advertisements and posted 
notices”.60

 
 The employer must also attest that it has sufficient funds on hand to pay the wage 
to the alien and that the employer has the ability to place the alien on its payroll on or 
before the date of the aliens proposed entry into the United States.61  In practice, 
however, the Department of Labor often does not inquire further of these provisions 
unless their validity comes into question.  Rather, it is left to the Department of 
Homeland Security’s United States Citizenship and Immigration Services (USCIS) to 
determine ability to pay issues during the course of immigrant visa petition 
adjudication.62  The employer must also attest that there are no biases which could 
constitute discrimination.63

 
 Additionally, the employer must also attest that the position is not being offered 
because the former occupant is involved in a strike, lockout or other work stoppage.  
There are certain requirements which must be complied with where an employer has not 
subjected to layoff any workers in identical or similar positions within the 6 months prior 
to filing a labor certification application.64

 

                                                 
57 20 C.F.R. § 656.10(c)(10); Matter of Leonard Green, 1994-INA-213 (BALCA 06/05/1995). 
58 Generally speaking, full-time employment means 35 or more hours per week.  However, some full-time 
jobs may be fewer hours per week and the employer should be prepared to document that the lesser work 
period is standard in the industry. 
59 20 C.F.R. § 656.10(c)(2). 
60 Matter of Kids R US, 89-INA-311 (BALCA 01/28/1991); Matter of Peddinghaus Corp., 88-INA-79 
(07/06/1988). 
61 20 C.F.R. § 656.10(c)(3); 20 C.F.R. § 656.10(c)(4). 
62 8 C.F.R. 204.5(g)(2). 
63 20 C.F.R. § 656.10(c)(5).  Requirements which may show cultural bias such as knowledge of ethnic 
foods, foreign languages or religious procedures are not prohibited so long as a relationship to the job can 
be shown.  However, a requirement that an applicant be of a certain nationality would clearly be 
discrimination based on national origin and illegal. 
64 20 C.F.R. 656.17(k).  Pre-PERM regulations did not address layoffs by an employer prior to filing a 
labor certification application. 
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 Finally, the employer must establish the job opportunity’s terms, conditions and 
occupational environment are not contrary to law, that the job opportunity is clearly open 
to U.S. workers, and that any U.S. workers who applied were rejected for lawful job 
related reasons.  DOL has taken a broad position on these provisions. 
 
 DOL applies a totality of the circumstances test to determine whether a job 
opportunity is truly available to U.S. workers.  The burden falls on employers to prove 
that all workers were lawfully rejected, including those who were referred by a State 
Workforce Agency (SWA) but never formally applied for the job.  In most cases this 
requires the employer to use reasonable communication methods to attempt to contact all 
applicants in a timely manner.  Unfortunately for employers, what constitutes reasonable 
communication methods is often in dispute with DOL.65

 
 Additionally, DOL often looks at the reasons why U.S. workers were rejected 
which can be very subjective depending upon the Certifying Officer.  Employers should 
be prepared to document the reasons for rejecting applicants in detail. 
 
Conclusion 
 
 20 C.F.R. § 656.10(a)-(c) contain what are essentially the “good faith” provisions 
of labor certification.  While the words “good faith” do not appear in the regulations, it is 
implicit within the labor certification process and the attestations required to be made by 
the employer are designed to promote good faith recruitment of U.S. workers and their 
lawful rejection from consideration. 
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65 See Matter of Seven Seas Restaurant, 94-INA-539 (BALCA 10/31/1996) (employer’s sole effort to 
contact applicants via telephone was not reasonable). 
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